
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Robert Gattie

d/b/a Slumber Shop

for Redeternination of a Deficiency or a Revision

of a Determination or a Refund of

$ales & Use Tax

under Article 28 & 29 of the Tax Law

for  the Per iod 3/L176-11130/76.

AIT'IDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxation and Finance, over 18 years of age, and that on the

5th day of Septenber,  1980, he served the within not ice of Decision by mai l  upon

Robert Gatt ie,  d/b/a Slumber Shop, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fol lows:

Robert Gattie
d/b/a Slunber Shop
238 River lleights
Rochester, NY l46Lz

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

5th day of September, 1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

Robert  Gatt ie

dlbla Slumber Shop

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  3 /1 /76-11/30 /76 .

AT'FIDAVIT OF I'IAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

5th day of September, 1980, he served the within not ice of Decision by mai l  upon

Martin S. Handelman the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

I{ ' rapper addressed as fol lows:

Mr. Martln S. Handel_man
IlandLeman & Manioci
16  Ma in  S t .  E .
Rochester, NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

5th day of September, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 5,  1980

Robert Gatt ie
d,/b/a Slurnber Shop
238 River Heights
Rochester,  NY 14612

Dear  Mr .  Gat t ie :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Mart in S. Handelman
Handleman & Manioci
1 6  M a i n  S t .  E .
Rochester,  NY 14614
Taxing Bureaut s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the pet i t . ion

o f

ROBERT GATTIE

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and. 29
of the Tax law for the Period March 1. 1976
through November 30, L976.

DECISION

Shop,  f i led  Sa les  and Use Tax

through November 30, 7976,

charges, in the fol lowing

Peti t ioner,  Robert  Gatt ie,  238 River Heights, Rochester,  New York 74612,

f i led a pet i t ion for revision of a determinat ion or for refund of sales and

use taxes under Art ic les 28 and 29 of the Tax Law for the period March 1, 1976

through November 30, 1.976 (Fi Ie No. 27997).

A formal hearing was held before David Evans, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, 1300 Marine Midland PLaza, Rochester,  New

York ,  on  FebruarY B,  1980,  a t  10 :00  A.M.  Pet i t ioner  appeared by  Hande lman and

Manioc i ,  Esqs .  (Mar t in  S .  Hande lman,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  vecch io ,  Esq.  (Pat r i c ia  L .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner,  Robert  Gatt ie,  was a person required to col lect tax

on beha l f  o f  the  corpora te  taxpayer ,  Gat t ie  &  St .  Lou is ,  Inc .  d /b /a  S lumber

Shop,  and thus  was persona l ly  l iab le  fo r  sa les  taxes  assessed aga ins t  and

unpaid by said corporat ion for the quarter ly per iods March 1, 1976 through

November 30, 7976.

FINDINGS OF FACT

1 .

Returns

showing

Gat t ie  &  St .  Lou is ,  Inc  .  ,  d /b /a

for the quarter ly per iods March

sales taxes due, including late

Slumber

1,  r976

f i l i ng



- 2 -

a m o u n t s :  f o r  M a r c h  1 ,  1 9 7 6  L o  M a y  3 1 ,  1 9 7 6 ,  $ 3 , 8 8 7 . 1 9 ;  f o r  J u n e  1 ,  1 9 7 6  t o

August  31 ,  1976,  $31764.78 ;  and fo r  sep tember  1 ,  1976 to  November  30 ,  1976,

$ 2 , 4 1 3  .  8 6 .

2 .  On August  9 ,  1977,  the  Aud i t  D iv is ion  issued to  S lumber  Shop (s ic ) ,

Robert  Gatt ie and L.J.  St.  Louis,  three not ices and demands for payment of

sales and use taxes due for the abovementioned quarter ly per iods, in the total

amount  o f  $10,397.79 ,  inc lud ing  in te res t  due and c red i t ing  amounts  pa id .

3 .  0n  August  18 ,  7979,  war ran ts  were  issued aga ins t  Gat t ie  &  St .  lou is ,

Inc. d/b/a Slumber Shop and against Robert  Gatt ie d/b/a Slumber Shop, assert ing

l iab i r i t y  fo r  sa les  taxes  due in  the  to ta r  amount  o f  $10,94r .90 .

4. Robert  Gatt ie moved in the Supreme Court,  County of Monroe, to vacate

the judgment.  docketed against him, which act ion was sett led by st ipulat ion.

Pursuant to said st ipulat ion, i t  was agreed by the attorneys of record for the

State Tax Commission and for the peLit ioner that a hearing would be held

before the Commission for the purpose of determining whether pet i t ioner was

individual ly l iable for taxes due and owing from Gatt ie & St.  Louis,  Inc.

5 .  Gat t ie  &  St .  Lou is ,  Inc .  was  a  corpora t ion  incorpora ted  under  the

Iaws of New York on August 4, 1975 for the purpose of engaging in the retai l

furni ture and bedding business. The off icers of the corporat ion were Robert

Gat t ie ,  pe t i t ioner  here in ,  and l .  James St .  Lou is ,  bo th  o f  whom were  a lso

employees of the corporat ion.

6 .  Pet i t ioner 's  du t ies  in  the  corpora t ion  cons is ted  o f  d r iv ing  a  t ruck

and making del iver ies of furni ture and bedding. His employment with the

corporat ion was part- t ime in nature, as he was employed elsewhere on a ful l - t ime

b a s i s .
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7 .  In connect ion with making del iver ies,

to wri te on one of the corporat ionr s checking

gasol ine for the t . ruck.

B .  T h a t  s e c t i o n  1 1 3 1 ( 1 )  o f  t h e

co l lec t  tax ,  inc ludes  those corpora te

such corporat ion in complying with any

pet i t ioner possessed authori ty

accounts in order to purchase

8.  Mr .  S t .  Lou is  was respons ib le  fo r  the  da i l y  opera t ion  o f  the  s to re

and for maintaining the corporat ion's f inancial  records. He had control  over

the corporat ionrs checking accounts, against which were charged bi l ls,  \ . /ages

and taxes. As to these lat ter accounts, pet i t ioner had no signatory authori ty.

9. Sales and Use Tax Returns for the quarter ly per iods at issue, as wel l

as for the periods ending August 31, lg7s, November 30, 1975, February 29,

7976 and February 28, 1977 were signed by t .  James St.  louis.  Pet i t ioner took

no part  in the preparat ion of these returns.

10. When pet i t ioner on occasion made inquir ies of Mr. St.  Louis concerning

whether payment of bi l ls and taxes had been t imely made, Mr. St.  louis informed

pet i t ioner  tha t  the  b i l l s  were  "up  to  da te . "

11. Approximately one month pr ior to the t ime the corporat ion ceased

doing business in August,  1978, pet i t ioner becane aware that the corporat ion

had noL been paying i ts creditors.  He received not i f icat ion from various

creditors that the corporat ion's checks had not been honored by the bank.

CONCI,USIONS OF tAW

A. That sect ion 1133(a) of the Tax Law imposes upon any person required

co l lec t  tax ,  persona l  l iab i l i t y  fo r  the  tax  imposed,  co l lec ted ,  o r  requ i red

b e  c o l l e c t e d .

to

to

Tax law in def ining persons required

off icers who are under a dutv to act

requirement of Art ic le 28.

to

for
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C. That the resolution of whether petit ioner is a person required to

col lect tax turns upon a factual determinat ion in each case. Chevlowe v. Koerner,

4 0 7  N . Y . S . z d  4 2 7  ( S u p .  C t .  Q u e e n s  C o . ,  1 9 7 8 ) 1  V o g e l  v .  D e p a r t m e n t  o f  T a x a t i o n

and F inance,  473 N.Y.S .2d  862 (Sup.  Ct .  Monroe Co.  ,  tgTg) .

D. That relevant factors in such a det.erminat ion include, but are not

l im i ted  to ,  the  fo l low ing :  the  o f f i cer ' s  day  to  day  respons ib i l i t i es  in  the

corporat ionl  the off icer 's involvement in and knowledge of the f inancial

affairs of the corporat ionl  the ident i ty of the off icer who prepared and

signed Sales and Use Tax Returnsl  the off icerrs authori ty to sign checks on

the  corpora t ionrs  bank  accounts l  and in  the  case o f  a  c lose ly  he ld  corpora t ion ,

the off icer 's knowledge of corporate affairs and benef i ts he received from the

corpora te  p ro f i t s .

E. That pet i t ioner was not an off icer under a duty to act for Gatt ie &

St.  louis,  Inc. d/b/a Slumber Shop, in complying with the requirements of

Art ic le 28 of the Tax Law.

Pet i t ioner was not involved in the operat ion and management of the corpora-

t ion, nor was he in charge of the f inancial  af fairs of the f i rm. Pet i t ioner

did not rnaint.ain the f inancial  records and did not prepare the sales tax

returns for the business. Pet i t ioner had authori ty to draw only upon the

corporate checking account ut i l ized for operat ion of the del ivery truck.

Further,  the holding of corporate off ice is not suff ic ient in and of i tsel f  to

impose l iabi l i ty upon the off ice holder.

F. That pet i t ioner,  insofar as he had no control  over the

af fa i rs  o f  the  corpora t ion ,  was  no t  a  person requ i red  to  co l rec t

not personal ly l iabre for sales taxes unpaid during the t ime he

f inancial

tax and is

served as

Commiss ion ,corporate off icer.  see In the Matter of Rocco Termini ,  state Tax
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August  16,  1977;  and

September 12,  I974.

In  the  Mat te r  o f  M i l lon  Mi l le r . State Tax Commission,

G. That the pet i t ion of Robert  Gatt . ie is granted; the Not ices and Demands

for Payment of Sales and Use Taxes Due issued against Robert  Gatt . ie for the

quarterry periods ended May 31, 7976, August 31, L976 and November 30, 7976

are hereby cancel led; and the warrant issued against pet i t ioner is vacated.

DATED: A1bany, New York

sft 0 5 1980

#tq

TAX COMMISSION


